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Hnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,158 


HARRY S. WENDER, 
Appellant, 


Vv. 


SALLY HAMBURGER, Executrix of the Estate of 
MORRIS L. HAMBURGER, deceased, 


Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an Order of the United States District 
Court for the District of Columbia, on May 31, 1967 (per McGuire, J.), 
insofar as it dismissed with prejudice the Complaint of Appellant 
Harry S. Wender (Plaintiff below) against the Appellee, (substituted 
Defendant below), Sally Hamburger, Executrix of the Estate of Morris 


L. Hamburger, deceased (JA 23). Previously, on July 27, 1966, the 
District Court, per Curran, J., had issued an order denying reconsid- 
eration of Appellee's (Defendant's) Motion for Judgment on the Plead- 
ings (JA 22). Notice of Appeal was timely filed (JA 24). The juris- 
diction of this Court to review the judgment below upon appeal is based 
upon Section 1291 of Title 28, United States Code. 


STATEMENT OF THE CASE 


A Complaint (JA 4-16) for libel and slander was filed by the Plain- 
tiff, Harry S. Wender, a partner in the law firm of Wender & Fink in 
Washington, D. C. Mr. Wender is a practicing attorney who has been 
a member of the Bar of this Court for over 35 years. The Defendant, 
Morris L. Hamburber, died during the pendency of the proceedings be- 
low and his estate was substituted as a party Defendant through serv- 


ice on the Executrix, Sally Hamburger. The Defendant defamed Mr. 
Wender in writing and orally before numerous witnesses and clients 

by calling him, among other things, a "crook", "liar" and "rotten law- 
yer", thus exposing him to public hatred, contempt and ridicule. Plain- 
tiff alleged that his good name and reputation had been injured and his 
professional status as an attorney had been impaired and detrimentally 
affected. 


This case turns on the single question of whether the libel and 
slander action filed herein survives the death of the Defendant. 


STATUTE INVOLVED 
PRESENT STATUTE: 


This issue is controlled by interpretation of Title 12, Section 
101 of the D. C. Code (1967 ed.). 


"On the death of a person in whose favor or 
against whom a right of action has accrued for 


any cause prior to his death, the right of action sur-| 
vives in favor of or against the legal representative | 
of the deceased. In tort actions for personal injuries, 
the right of action is limited to damages for physical 
injury, excluding pain and suffering resulting there- 
from." (Emphasis supplied) | 


PRIOR STATUTE: 


"On the death of any person in whose favor or 
against whom a right of action may have accrued for | 
any cause prior to his death, said right of action 
shall survive in favor of or against the legal repre- 
sentative of the deceased. Provided, however, that 
in. tort actions, the said right of action shall be limit- 
ed to damages for physical injury except for pain and 
suffering resulting therefrom." 


STATEMENT OF POINTS 


"The sole issue in this appeal is the question of whether the libel 
and slander action filed herein survives the death of the Defendan ae 


This issue is controlled by interpretation of Title 12, Section 101 
of the D. C. Code (1967 ed.) quoted herein supra. 


The statute was amended December 23, 1963 and oe 


changed the existing law in the District of Columbia by permitting the 
survival of libel and slander actions. The law of the case was estab- 
lished by Judge Curran's Order of 27 July, 1966 denying Appellee's 
(Defendant below) motion for reconsideration of Judge Curran's denial 
of Defendant's motion for judgment on the pleadings. Therefore, the 
dismissal with prejudice of the Complaint of the Plaintiff (Appellant) 
Harry S. Wender against the substituted Defendant, Sally Hamburger, 
Executrix of the Estate of Morris L. Hamburger, deceased, was improp- 
er. 


SUMMARY OF ARGUMENT 


The issue is whether or not Libel and Slander actions survive 
the death of the libelee. 


The controlling statute is Title 12, Sec. 101, D. C. Code (1967 
ed.), which was amended in 1963 to add in pertinent part three key 


words "for personal injuries.” This key addition had the procedural 
effect of providing that Libel and Slander actions survive the death of 
the libelee. 


The amendment compels the distinguishing of Libel and Slander 
actions as PERSONAL SECURITY, rather than PERSONAL INJURY 
in nature. As such, these actions are not subject to the statutory limi- 


tation of tort actions for personal injury. 


The 1963 Amendment effected a procedural remedy rather than 
a substantive change in law and the legislative intent as to substantive 
law is irrelevant. 


There is no logical reason for libel and slander actions to abate 
upon the death of the libelee. 


ARGUMENT 


I. LIBEL AND SLANDER ACTIONS SURVIVE THE 
DEATH OF THE LIBELEE PURSUANT TO 
TITLE 12, SEC. 101 D. C. CODE (1967 ED.) 
By the Act of December 23, 1963, 77 Stat. 509, Public Law 88- 
241, Sec. 1, Title 12, Sec. 101 of the D. C. Code was amended. 


The language was amended to add three key words to the second 
sentence of the statute causing it to read, "In tort actions for personal 
injuries ..." (Emphasis supplied) This procedural change allows 
Libel and Slander actions to survive upon the death of the libelee where 
such survival had been precluded heretofore. 


Appellant is mindful of the opinion of this Court in the case of 
Shearer v. Bakery and Confectionery Worker's International Union of 
America, 294 F.2d 235, 111 US. App. D.C. 39 (1961), which construed 
the statute prior to the 1963 amendment holding against survival of 
such actions. However, it is our contention that Shearer is no longer 


applicable. 


We also refer to the Memorandum Opinion of Judge DeWitt S. 
Hyde of the D. C. Court of General Sessions, Civil Division, which was 
issued in a case involving the same original Defendant as in this case. 


A copy of that opinion is attached to Appellant's Motion for Sum- 
mary Reversal filed herein. It holds contra to the position taken by 
Appellant but is brought to the attention of the Court since it specifi- 
cally discusses "one" of the questions raised herein. 


This Court is likewise referred to the case of Soroka, et al. v. 
Beloff, 1950, 93 F. Supp. 642, for an erudite discussion and interpreta- 
tion of this statute prior to its amendment and to the Shearer decision. 


Soroka v. Beloff supports Appellant's position for different but 
equally cogent reasons. 


In Hudson v. Lazarus, 95 US. App. D.C. 16 (1954), this Court 
construed the old Survival Act on the question of the restriction on re- 


covery for pain and suffering. 


The Court there stated that despite the unjust result, which Ap- 
pellant believes was not compelled by the legislative history, " .. we 
must take the act as we findit." We believe the same principle must 
apply to the survival issue herein. 


I. LIBEL AND SLANDER ACTIONS INVOLVE PERSONAL 
SECURITY RATHER THAN PERSONAL INJURY AND 
ARE NOT SUBJECT TO THE STATUTORY LIMITATION 
REGARDING "TORT ACTIONS FOR PERSONAL INJURY" 
Blackstone's Commentaries (Cooley ed. Vol. 2, b- 118) refers 
to "Injuries Affecting Personal Security," as including among other 
attributes damage to the reputation. We must conclude that in the 
area of torts a distinction is made between those tort actions for 
PERSONAL INJURY as opposed to those tort actions for PERSONAL 
SECURITY to wit: Libel and Slander. The amended statute in ques - 
tion expressly drew this distinction when it mentioned torts for per- 
sonal injuries. To decide otherwise would result in a statutory re- 
dundancy. We are not free to attribute this language change to care- 
less and inexperienced draftsmanship. The Appellee would have this 
Court believe so in his Cross-Motion for Summary Affirmance where 
he cites United States v. Wallace &Tiernan, Inc., 121 US. App. D.C. 
245 (1965). 


In Houston Printing Co. v. Dement, et al. 44S.W. 558 (1898), 
the Court of Civil Appeals in Texas permitted Libel and Slander ac- 
tions to survive under its Act of May 4, 1895 entitled "An Act to pro- 


~ vide for the survival of causes of action for personal injuries ... ." 


That Court considered personal injuries to encompass injuries involv- 
ing personal security since the legislature did not attempt to draw any 
distinction as was done in the instant case. 


Ti. THE 1963 AMENDMENT EFFECTED A PROCEDURAL 
REMEDY RATHER THAN A SUBSTANTIVE CHANGE 
IN LAW AND THE LEGISLATIVE INTENT AS TO 
SUBSTANTIVE LAW IS IRRELEVANT 
The Appellee's Cross -Motion for Summary Affirmance stressed 
the language from the report of the House Committee on the Judiciary, 
H.R. No. 377, 88th Congress, 1st Session (1963) at page 2 and Senate 


Report No. 743, 88th Congress, Ist Session (1963) purportedly to the 


7 | 
| 
same effect that the amendment was to revise and enact, "without 
substantive change" all titles of the . . . District of Columbia Code. 


(Emphasis added) 


This reference to legislative intent is totally irrelevant here 
since we are not concerned with substantive changes. Rather we are 
concerned with procedural reform concerning the remedy which is 
akin to the procedural aspects of the Statute of Limitations. 


Appellant had fallen into error in reliance on Shearer, supra, 
when moving for leave to advance this cause for trial asserting that 
the action would not survive. (The motion was then denied by Chief 
Judge McGuire and Defendant subsequently died before trial in| due 
course could be achieved.) | 


The plain language of the amended statute however compels 


the conclusion that these actions do survive. Judge Curran's order 
denying reconsideration of Defendant's Motion for Judgment on the 
Pleadings below constituted the corrected law of the case and should 
not thereafter have been overruled by Judge McGuire's Memorandum 
Opinion of May 24, 1967. | 


Iv. THERE IS NO LOGICAL REASON FOR LIBEL 
AND SLANDER ACTIONS TO ABATE UPON 
THE DEATH OF THE LIBELEE 
In all cases involving defamation, the decedent's rights are 

fully protected by substitution of the personal representative of his 
estate. That representative is better able to defend against the alle- 
gations, which must be proven by independent evidence of witnesses 
to the written and spoken words of the libelee. 


Because of the unfortunate death of the libelee, Appellant 
should not be left without a remedy available to him for the protec- 
tion of his professional reputation and the redress of the grievous 


harm done to him by decedent. 


CONCLUSION 


It must be obvious to the Court that the Appellant is more con- 
cerned with a trial of the issues than with any monetary return. The 
latter becomes incidental to Appellant's claim inasmuch as the sub- 
stituted Defendant now contends that the estate of which she is Execu- 
trix is wholly without funds since she is entitled to all of decedent's 
assets as a Tenant by the Entireties. 


The principles involved here are Appellant's primary concern. 
Failure to overrule the Court below will deny Appellant his only op- 


portunity to publicly disprove the outrageously unjust and malicious 


lies of the decedent. 
This result should not and must not be permitted by this Court. 


Respectfully submitted, 


ALVIN L. NEWMYER, SR. 
Farragut Building 
900 - 17th Street, N.W. 
Washington, D. C. 20006 


JULES FINK 
2026 Eye Street, N.W. 
Washington, D. C. 20006 


HARRY S. WENDER, 
Pro Se 


Attorneys for Appellant 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HARRY S, WENDER 
6432 - 31st Place, N.W. 
Washington, D. C. 


) 
) 
) 
Plaintiff, 
Vv. ) Civl Action No. 2949-63 

) 

) 

) 

) 

) 


MORRIS L. HAMBURGER 
4545 Connecticut Ave., N.W. 
Washington, D. C. 


Defendant. 


DOCKET ENTRIES 


1966 Proceedings 
June 24 Motion of deft. for judgment on the pleadings; c/m 6/23/66; 


P&As; MC 6/24/66. filed : 

June 27 Opposition of pltff. to motion of deft. for judgment on the 
pleadings; P&A's; c/m 6/24/66. _ filed | 

July 20 Motion of deft for reconsideration; c/m 7/ 19/66; P&A's; 
MC 7/20/66. _ filed 

July 22 Opposition of pltff to defts motion for récoudebatiog 
c/m 7/21/66; filed : 

July 27 Order denying defendant's motion for judgment ¢ on plead- 
ings. (N) Curran, J. 

July 27 Order denying motion for reconsideration of denial of de- 
fendant's motion for judgment on the pleadings. A) 
Curran, J. 


Motion of plaintiff to dismiss counter-claim of deft. ; 
P&A; c/m 3/15/67; M.C. 


1963 
Dec. i0 
Dec. 10 


1964 
Jan. 17 


Feb. 11 
Feb. 11 
July 14 


July 15 


Sep. 8 


2 
Opposition of deft. to pltff.'s motion to dismiss deft.'s 
counter-claim; c/m/ 3-31 filed 
Motion of pltf to dismiss deft's counterclaim, argued and 
taken under advisement. (Reporter: Carol Shanahan) 
McGuire, J. 
Memorandum granting pltf's motion to dismiss the counter- 
claim; dismissing pltf's complaint. (N) AC/N 
McGuire, J. 
Motion of pltff for reconsideration of Court's memoran- 
dum dismissing complt; P&A; c/m 5/26/67; MC 5/29/67. 
filed 
Motion of plaintiff for reconsideration of the Court's 
Memorandum, Denied McGuire J. 
Order dismissing with prejudice defendant's counter- 
claim and plaintiff's complaint; (N) McGuire, J. 
Notice of Appeal of pltff from order dismissing complaint; 
deposit of $5.00 by Fink; (copies mailed to Dennis Collins) 
filed 


Deposit for cost by 

Complaint, appearance and exs. 1 thru5 filed 
Summons, copies (1) and copies (1) of Complaint issued. 
ser 12-12-63 


Answer of deft to complaint; counter-claim; jury demand; 
c/m 1-17-64; appearance of Collins and Finney. filed 
Answer of pltf to counter-claim; c/m 2-6-64. _ filed 
Calendared. (AC/N) (N) 

Notice of plaintiff to take oral depositions of J. Hampton 
Baumgartner and Libbye G. Prawde; c/m 7-13-64. filed 
Notice by plaintiff to take deposition of R. Robert Linowes; 
c/m 7-14-64, filed 

Deposition of John Hampton Baumgartner, Jr. (cost $52.90 
filed 


October 16 
October 23 


December 2 
December 17 


December 24 


1965 
Jan. 22 


Jan. 22 


Feb. 18 
March 26 


April 2 


1966 


May 31 
May 31 


June 9 


Called. Pretrial Examiner 

Deposition of Libbye G. Prawde, July 16, 1964. eu. 30 
paid by plaintiff) filed 

Notice of plaintiff to take deposition of R. Robert Linowes; 
c/m/ 12/1/64. filed | 
Certificate of readiness by plaintiff; c/ser. 12/15/64 

filed 

Opposition by deft to certificate of readiness; c/a 12-23-64; 


P&A; M.C. 12-24-64. _ filed | 
Notice of defendant to take deposition of plaintiff; c/m 
1/21/65. filed | 
Recommendation sustaining opposition of defendant to 


Certificate of Readiness and placing cause on Ready 


Calendar as of April 1, 1965. AC/N see entry of 5/31/66 
Assistant Pretrial Examiner : 

Motion of pltf for leave to file motion to advance for pre- 
trial and trial; points and authorities; denied. (Fiat) (N) 
Deposition of plaintiff 2/16/65. ($80.50 paid by defen- 


dant) filed 
Deposition of R. Robert Linowes, 12/15/64. ($43.20) 
filed | 


Suggestion of death of deft per attys for pltf. (ac/x) 

filed 

Motion of pltf for substitution of deft; P&A's; ye 5/27/66; 
M.C. 5/31/66. _—filed | 

Order substituting Sally Hamburger, Executrix of the Estate 
of Morris L. Hamburger, deceased, as deft. (N) (AC/N) 
McGarraghy, J. | 


[Filed Dec. 10, 1963] 


COMPLAINT 
(Libel - Slander - Compensatory and 


Punitive Damages) 
COUNT ONE 


1. The amount in controversy exceeds the sum of Ten Thousand 
($10,000.00) Dollars exclusive of interest and court costs. 

2. The Plaintiff, Harry S. Wender, and the Defendant, Morris L. 
Hamburger, are both residents of the District of Columbia. 

3. Mr. Wender, a partner in the law firm of Wender & Fink in 
Washington, D. C., is a practicing attorney who is now and has been a 
member of the Bar of this Court for over 31 years. He is admitted to 
practice before the Supreme Court of the United States, United States 
Court of Appeals for the District of Columbia, District of Columbia 
Court of General Sessions, United States District Court for the District 
of Maryland, United States Court of Claims, United States Court of Mili- 
tary Appeals and is engaged in an extensive administrative practice as 
well. During the past 35 years he has held numerous civic and profes - 
sional posts of responsibility nationally and in the District of Columbia. 
For more than 34 years he has been a member of Argo Lodge, No. 413, 
B'nai B'rith, a world-wide service organization. He is presently an In- 
ternational Vice President and a member of its Board of Governors, as 
well as the General Counsel and Trustee of the B'nai B'rith Foundation 
of the United States and Chairman of its National Committee on Inter- 
vivos Gifts and Testaments. 

4. Mr. Hamburger consulted Mr. Wender in his professional 
capacity as a lawyer on July 5, 1963, stating that for many years he had 
been a member of Argo Lodge, B'nai B'rith and knew Mr. Wender well 
by reputation. He expressed deep concern over two pending charges, 
(Colliding and Disorderly Conduct) which were due for trial on July 11, 
1963 in the Criminal Division, D. C. Court of General Sessions. These 
arose from an alleged automobile collision on April 30, 1963 when he 
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| 
was arrested by Officers Morton and Mason of the Metropolitan Police 
Department Accident Investigation Unit. 


5. Mr. Hamburger averred that these officers had abused, 


cursed, and physically injured him at the time of arrest after they had 
failed to extort money from him. He said he had already filed charges 
against the officers with the D. C. Commissioners. He turned over to 
the Plaintiff a letter from his previous attorney, J. Jampton Baumgart- 
ner, Jr. dated July 2, 1963, a copy of which is attached hereto and in- 
corporated herein as Exhibit 1. Defendant urged Plaintiff and his law 
partner Jules Fink, Esq. to represent him and they consented only, if 
Defendant would agree to follow all of their recommendations as counsel. 

6. Plaintiff investigated the arrest and Mr. Hamburger's com- 
plaints. He interviewed Defendant's physicians, police officers} D. C. 
Commissioner Tobriner's assistant, Mr. R.S. Townsend, Court officials, 
prosecutor and Mr. Baumgartner, his former attorney. Continuance of 
the case was arranged. Numerous trips to the court and telephone calls 
were required. No substantiation of Mr. Hamburger's contentions could 
be discovered. No defense to the charges against him [was] available. 
Defendant was advised that he would be found guilty at a trial and the 
charges he had brought against the officers rendered him seriously vul- 
nerable to legal process by them because of his defamatory remarks. 
Plaintiff urged efforts at compromise and Defendant authorized negotia- 
tions with the prosecutor, police officials and D. C. Commissioners for 
this purpose. With Defendant's approval, Plaintiff wrote to Hon. Walter 
N. Tobriner, President, Board of D. C. Commissioners on July 11, 1963, 
withdrawing "any charges or complaints attributable to him" concerning 
Officers Robert L. Mason and Robert F. Morton. Copy of such letter is 
attached hereto and incorporated herein as Plaintiff's Exhibit 2/ The re- 
ply thereto of Mr. R.S. Townsend, Special Assistant to Commissioner 
Tobriner is attached hereto and incorporated herein as Plaintiff's Ex- 
hibit 3. 


7. Plaintiff negotiated dismissal of both charges against Defend- 
ant and refund of his deposited collateral, which took place in the D. C. 
Court of General Sessions, Criminal Division on July 12, 1963. Defend- 
ant voluntarily expressed complete satisfaction with Plaintiff's favor - 
able disposition of his case and readily acknowledged his great indebted- 
ness to Plaintiff for the devotion of time and effort in his behalf. There- 
after, on July 15, 1963 Wender and Fink billed Mr. Hamburger for pro- 
fessional services in the amount of $500 which sum remains unpaid. 
Suit for the collection of this debt was filed by Wender and Fink and is 
now pending in the District of Columbia Court of General Sessions, Civil 
Action No. GS 21002-63. 

8. On August 17, 1963 Mr. Hamburger wrote Mr. Wender a letter, 
a copy of which is attached hereto and incorporated herein as Exhibit 4 
along with Exhibit 5, a copy of Plaintiff's letter of reply thereto dated 
October 11, 1963. As stated in Defendant's letter, he sent copies to 
other persons and it was later publicly exhibited by the Defendant as is 
hereinafter indicated. With the publication of this letter, Mr. Hamburg- 
er embarked upon a planned pattern deliberately intended to be defama- 
tory of Mr. Wender in that the implications, inferences and innuendos 
which followed from the letter's publication and distribution of the will- 
fully false, untrue and defamatory statements contained therein exposed 
him to public hatred, contempt and ridicule, and tended to harm his repu- 
tation and degrade him in the esteem of members of the community, 
which statements are libelous in character thereby detrimentally affect- 
ing him professionally. 


9. By reason of the widespread malicious publication of these 
willfully false, untrue and defamatory statements which were libelous in 
character, Mr. Wender has suffered special harm in that he has been 
humiliated, embarrassed, worried, subjected to mental anguish and in- 


jured in his good name and reputation for which he claims compensatory 
damages against Mr. Hamburger. 


10. The defamatory character of the statements concerning Mr. 
Wender contained in the letter (Exhibit 4) with the inferences and innu- 
endos flowing therefrom were published maliciously, willfully, wrong- 
fully, intentionally and wickedly, thus entitling Mr. Wender to punitive 
damages. 

WHEREFORE, the premises considered, the Plaintiff deunants 
judgment for the compensatory damages in the amount of $500,000.00 
and punitive damages in the amount of $500,000.00, and for such other 


and further relief as the Court may deem just and proper. 
| 


_ COUNT TWO | 

11. The allegations contained in Count One are incorporated 
herein by reference. 

12. By reason of Mr. Wender's letter to Defendant of October 
11, 1963, (Exhibit 5), Defendant knew that Plaintiff would be out of the 
city on October 13, 1963 and could not attend a meeting of Argo Lodge 
No. 413, celebrating the 120th anniversary of B'nai B'rith at the Skyline 
Motor Inn, Washington, D. C. This meeting was attended by approxi- 
mately 31 individuals some of whom are clients of Mr. Wender's and of 
the firm of Wender & Fink of which he is a member, as well as friends 
and members of B'nai B'rith with whom he had been associated over the 
years. : 

13. Mr. Hamburger was present and asked to speak about his 
long membership in B'nai B'rith. Instead, he denounced B’nai prrith 
and related a partial, irrelevant and untrue history of his arrest and al- 
leged abuse by the police officers. Continuing his planned pattern of 
defamation against Mr. Wender, he presented to the assembled audience 
an elaborate network of falsehoods and half-truths involving Mr. Wender, 
alleging, implying and inferring that he had deceitfully filled in a check 
previously signed by Mr. Hamburger payable to the Metropolitan Police 
Boys' Club. He stated that Mr. Wender was a "crook", "liar" and "a 


rotten lawyer", and that he was "not a good B'nai B'rith member" because 


he had overcharged him and "did nothing to help him.” He stated that he 
had been charged $500 for one consultation and that no other services 
had been rendered. He stated that "Wender was a disgrace to B'nai 
B'rith" and as far as he was concerned "he could go to hell.” 

14. Mr. Hamburger's defamatory statements concerning Mr. 
Wender are false and untrue and were published maliciously, willfully, 
wrongfully and wickedly with intent to slander him. 

15. By reason of the publication of these untrue and defamatory 
remarks before a substantial group of persons including friends, clients 
and fellow members of B'nai B'rith, Mr. Wender has been exposed to 
public hatred, contempt and ridicule which has tended to harm his repu- 
tation and degrade him in the esteem of the members of the community. 
These statements are slanderous per se and as a result thereof his pro- 
fessional status as a lawyer has been impaired and detrimentally affected. 

16. Mr. Wender has suffered special harm in that he has been hu- 
miliated, embarrassed, worried, subjected to mental anguish and injured 
in his good name and reputation for which he claims compensatory dam- 
ages against Mr. Hamburger. 

17. The defamatory character of the untruthful and slanderous 


statements concerning Mr. Wender set forth above were published ma- 
liciously, willfully, wrongfully, intentionally, and wickedly, thus entitling 
Mr. Wender to punitive damages. 

WHEREFORE, the premises considered, Plaintiff demands judg- 
ment for compensatory damages in the amount of $500,000.00 and puni- 
tive damages in the amount of $500,000.00, and for such other and further 


relief as the Court may deem just and proper. 
COUNT THREE 


18. The allegations contained in Counts One and Two are incorpo- 
rated herein by reference. 

19. During the Argo Lodge B'nai B'rith meeting on Gctober 13th, 
Mrs. Libbye G. Prawde, Executive Secretary, escorted Mr. Hamburger 
out of the meeting room because of his loud talking. He showed her and 


| 
invited her and others standing nearby to read the August 17, 1963 letter 
he had written to Mr. Wender (attached hereto as Exhibit 4) as well as 
Mr. Wender's answer of October 11, 1963, (attached hereto and incorpo- 
rated herein as Exhibit 5), both of which she read. He called Mr. Wender 
a "son of a bitch" and told Mrs. Prawde he was going to sue him. Mr. 
Hamburger's actions thus constituted a republication of a libel and a 


slander of Mr. Wender. | 


| 

20. Mr. Hamburger's republication of the libel and defamatory 
statements concerning Mr. Wender are false and untrue and were pub- 
lished maliciously, willfully, wrongfully and wickedly with intent to libel 
and slander him. | 

21. Mr. Wender has suffered special harm in that he has been 
humiliated, embarrassed, worried, subjected to mental anguish, injured 
in his good name and reputation and suffered in his professional capacity 
as an attorney for which he claims compensatory damages Seats: Mr. 
Hamburger. 

22. The dafamatory character of the statements erat Mr. 
Wender contained in the letter (Exhibit 4) read by Mrs. Prawde, together 
with Mr. Hamburger's words when considered in the framework of his 
defamatory remarks to the meeting set forth in Count Two above, and 
the inferences and innuendos flowing therefrom, were published mali- 
ciously, willfully, wrongfully, intentionally and wickedly, thus ecuine 
Mr. Wender to punitive damages. 

WHEREFORE, the premises considered, Plaintiff demands judg- 
ment for compensatory damages in the amount of $500,000.00 and puni- 
tive damages in the amount of $500,000.00, and for such other and fur - 
ther relief as the Court may deem just and proper. | 


COUNT FOUR 


23. The allegations contained in Counts One, Two and = are 


incorporated herein by reference. 
24. Continuing his willful pattern of defamatory statements, Mr. 
Hamburger again slandered Mr. Wender when he telephoned Mrs. Libbye 
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G. Prawde, Executive Secretary of Argo Lodge No. 413, B'nai B'rith, on 
Thursday, October 17, 1963 and told her that he had been to the office of 
Mr. Maurice Bisgyer, Executive Vice President of B'nai B'rith, to dis- 
cuss his case. He stated that Mr. Bisgyer "did not have too high an 
opinion of our friend, Mr. Wender." He said that he had contacted the 
offices of Senator Bible and Senator Morse and advised them of his in- 
tended suit against B'nai B'rith and Mr. Wender. He indicated that he 
had been in contact with Senator Hartke, with the Evening Star newspaper 
and had written letters concerning Mr. Wender to the District of Colum- 
bia Commissioners and had received a reply from Commissioners Dun- 
can and Duke. 

25. The statements made to Mrs. Prawde were deliberately in- 
tended to be defamatory of Mr. Wender in that the implications, infer- 
ences and innuendos contained in his comments tended to harm him in 
his reputation and degrade him in the esteem of Mrs. Prawde, a client, 
long time personal friend, and B'nai B'rith associate. These statements 
made by Mr. Hamburger concerning Mr. Wender were untrue and slan- 
derous in character. 

26. That by reason of the malicious publication of these defama- 
tory and untrue statements which were slanderous in character, Mr. 
Wender has suffered special harm in that he has been humiliated, em- 
barrassed, worried, subjected to mental anguish and injured in his good 
name and reputation for which he claims compensatory damages against 
Mr. Hamburger. 

27. The defamatory character of these untrue statements concern- 
ing Mr. Wender and the innuendos flowing therefrom were published mali- 
ciously, willfully, wrongfully, intentionally and wickedly, thus entitling 
Mr. Wender to punitive damages. 

WHEREFORE, the premises considered, Plaintiff demands judg- 


ment for compensatory damages in the amount of $500,000.00 and punitive 
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damages in the amount of $500,000.00, and for such other and further re- 
lief as the Court may deem just and proper. 


/s/ Alvin L. Newmyer, Sr. 
* * * 


/s/ Harry S. Wender, pro se 


** * 


/s/ Jules Fink 


* * * 


Attorneys for Plaintiff 


Exhibit 1 to Complaint 


Law Offices 
WILKES & ARTIS 
Tower Building 
Washington 5, D. C. 

x * * 


July 2, 1963 


Mr. M. L. Hamburger 
4545 Connecticut Aveme, N.W. 
Washington 8, D. C. 


Dear Mr. Hamburger: 


This will confirm the fact which I stated to you on Monday, 
July 1st that because of the reasons I gave you, I cannot represent 
you in connection with the charges filed against you in the spistxict 
of Columbia Court of General Sessions. 


Again I want to remind you that the matter is set for trial on 
Thursday, July 11th, so you must act quickly to obtain counsel _ 
should you so desire. i 


Very truly yours, 


/s/ 3. Hampton Baumbartner, Jr. 
JHBJr:emd 
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Exhibit 2 to Complaint 


20006 
July 11, 1963 


Hon. Walter N. Tobriner 

President, Board of D. C. Commissioners 
District Building 

Washington 4, D. C. 


Dear Mr. Tobriner: 


On April 30, 1963 Mr. Morris L. Hamburger of 4545 Connecti- 
cut Avenue, N.W., discussed with Mr. Richard Townsend, your Ad- 
ministrative Assistant, a matter involving Officers Robert L. Mason 
and Robert F. Morton of the Accident Investigation Unit, Metropolitan 
Police Department. 


This is to advise you that the undersigned, as attorney for Mr. 
Hamburger, has been authorized to notify you that his statements to 
Mr. Townsend arose out of a misunderstanding. He has filed no 
formal complaint in this matter and wishes to withdraw any charges 
or complaints attributable to him. 


Mr. Hamburger and I are grateful to you and Mr. Townsend 
for your cooperation in this matter. 


Copies of this letter are being sent to the above-named officers 
and the Commander of the Accident Investigation Unit, Capt. Albert 
Nicholson. 


Respectfully yours, 


/s/ BH. S. Wender 
of WENDER & FINK 


HSW:rgd 


cc: Robert L. Mason 
Robert F. Morton 
Capt. Albert Nicholson 
Clark F. King, Asst. Corp. Counsel 
Morris L. Hamburger 
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Exhibit 3 to Complaint 


[SEAL] THE DISTRICT OF COLUMBIA 
WASHINGTON 


WALTER N. TOBRINER 
President 
Board of Commissioners July 12, 1963 
| 


Harry S. Wender, Esq. 
Wender & Fink 

Wender Building 

2026 Eye Street, N. W. 
Washington 6, D. C. 20006 


Dear Mr. Wender: 

In the absence of Commissioner Tobriner from the city, I 
am presuming to acknowledge your letter of July 11, 1963, relative 
to the complaint made by Mr. Morris L. Hamburger on April 30, 
1963. 


This office is pleased to note that Mr. Hamburger has with- 
drawn his complaint, and you may be assured that your communi- 
cation will receive appropriate action by the Metropolitan Police 
Department. | 


Sincerely yours, 


/s/ R. S. Townsend 
Special Assistant 
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Exhibit 4 to Complaint 


* * 


M. L. HAMBURGER CO. 
* kK 
828 TENTH STREET, N. W. 
WASHINGTON 1, D. C. 


August 17, 1963 


Harry S. Wender 
2026 Eye Street, N.W. 
Washington, D. C. 


Sir: 


In answer to your bills and telephone calls, I wish to state 
this: When I first received your bill for $500 I called my son-in- 
law. I did not ask him his advice or opinion because I believe I am 
able to stand on my own two feet, since I have been on my own 
since the age of 12. 


I hate to write you this because I have never been a man to 
offend anyone; I walked for blocks or miles to avoid trouble wheth- 
er justified or unjustified. 


When I came to'your office the reason I came to you was be- 
cause you are a past officer of Argo Lodge B'NAI BRITH, and I un- 
derstand that you are’ on the Anti-Defamation League. I did not come 
for charity. 


The build-up you gave me of yourself at the first session did 
not impress me. No professional man needs to impress someone 
else because his actions in themselves do the impressing. 


Now, when you had my case withdrawn by Mr. Clark King and 
they refunded my bond you told me you promised the police the bond 
money of $20 would be donated to the Police Boys Club. I consented 
to it, although I made my regular donation when the policeman came 
to my apartment for the Police Club, and I also sent $5 to the Junior 
Boys. I signed a blank check in the Court building and you filled it 
out giving me the impression it would be $20. When I received your 
bill for $500 I knew something was funny. The little check book that 
I carry in my pocket is not my regular check book. I looked at the 
stub and to my surprise and astonishment I found the stubwas filled 
in for $100. I thought it was probably a mistake. 
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I immediately called my bank and inquired whether a check 
had come in and been cancelled. It wasn't at that time. However, 
I asked the bank not to cash the check until they notified me the | 
amount. When they called me before they honored the check and 
asked me whether to let it go through I told them to let it pass. I 
do not know nor do I care your motivation of making out the check. 
It was a donation for the Police Boys Club, but I decided that you 
can do with your money as you wish. As far as charitable contri- 
butions, nobody has a right to direct me the choice of contributions 
and the amount. I just gave a $250 check to the United Jewish Ap- 
peal; I am going to send $100 to the Hebrew Home for the Aged;' 

I have a bill for the Heart Association and in the near future there 
will be the United Givers Fund and all other charities that I usually 
contribute to. 


The reason that I am writing you this is because you are of 
the same religious origin that I am and I don't want to make your 
actions public, so please don't call me any more again, if you have 
anything to say write to me. 


My first attorney representing me was John J. Carmody, | 
whom you probably know, and I haven't used him for over 30 years, 
but we are on friendly relations. Besides, he is representing my 
real estate agent and many other attorneys non-Jewish whom I re- 
spect and think a lot of. Also William Wolf is more than a casual 
acquaintance. He is not my lawyer, and I also know Milton King, 
whose brother Sylvan and I are very good friends. 


I am sending a copy of this to my son-in-law, not that I =o 
him to be involved nor will he get involved. Maybe my children | 
feel the same toward me since at the age of 75 I was for the first 
time given a ride and locked up in a patrol wagon; and I am send- 
ing a copy to another person, a Jewish man, you will probably be 
asked about this letter by him. 


If you make an issue of this and force me to I will make 
these facts in this matter and this letter public. 


Yours truly, 


/s/ M. L. Hamburger 
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Exhibit 5 to Complaint 


20006 
October 11, 1963 


Mr. Morris L. Hamburger 
4545 Connecticut Avenue, N.W. 
Washington, D. C. 20006 


Dear Mr. Hamburger: 


As you know, I have delayed responding to your letter of August 
17, 1963 at the request of your son-in-law, R. Robert Linowes, Esq. 
Since you advised me in your letter that you had sent a copy of it to Mr. 
Linowes, I felt free to discuss the contents with him. He urged me to 
take no further action because he was certain that you would fully com- 
pensate me for the services of this office in accordance with our bill 
which he agreed was fair and reasonable. I am now advised by him that 
your position has not changed and that you have refused to voluntarily 
pay our fee. 


Under the circumstances, I am compelled to advise you that suit 
will be instituted against you two weeks from today unless payment in 
full of the $500 owed to this office is paid by that time. You are further 
reminded that this office considers the contents of your letter to be un- 
true and libelous and that the admitted publication of it by you to other 
persons makes you responsible at law to me for substantial damages. 
Without comment upon what action may hereafter be pursued in connec- 
tion with this communication, you are assured that any further publica- 
tion or distribution by you to third persons of any untrue, libelous state- 
ments about me will result in immediate legal action. 


I gave you full opportunity to discuss this amicably, which you re- 
fused to do. I am perfectly willing to have this entire matter, including 
all of your incredible actions revealed in a court of law. But if I do so 
you will have to accept all of the consequences yourself. Therefore, I 
beg you to recognize that I have served you far beyond the call of legal 
duty and that your indebtedness to me is much more than that reflected 
by the very modest fee which we have charged you. 


If you are willing to discuss this matter with my partner and me, 
you may call my office for an appointment to be made after Tuesday, 
October 22nd. I shall be out of the city most of the time until then. 


Since I feel that Mr. Linowes should continue to be informed on 
this matter, I am sending him a copy of this letter for his information. 


Very truly yours, 
/s/ 8H. S. Wender 
of WENDER & FINK 
HSW:rgd 
ce: R. Robert Linowes, Esq. 


[Filed Jan. 17, 1964] 


ANSWER AND COUNTERCLAIM OF DEFENDANT | 


First Defense 


The Complaint fails to state a cause of action upon which relief 
can be granted. 
Second’Detense 


Defendant's letter of August 17, 1963 directed to the Plaintiff is 
in no way defamatory. 


Third Defense 


At no time has the Defendant spoken or published anything de- 


famatory about the Plaintiff. 
| 


Fourth Defense 


Pleading alternatively, Defendant states that any remarks or 
publications that he has made which could be considered defamatory 
to the Plaintiff were, in fact, truthful utterances and, therefore, not 


actionable in libel or slander. 


Fifth Defense 


Answering the specific allegations of the Complaint, Defendant 
states: 

1. He admits that the amount claimed as damages exceeds Ten 
Thousand Dollars ($10,000.00); 

2. He admits that he is a resident of the District of Columbia. 
He is without sufficient knowledge to admit or deny Plaintiff's resi- 
dency in said District; | 

3. Defendant is without sufficient knowledge to admit or aes, 
the allegations of Paragraph 3; 

4. Defendant admits that he consulted Plaintiff is his profes - 
sional capacity in July of 1963 relative to two pending charges sched- 
uled for trial on July 11, 1963 in the Criminal Division of the District 


18 


of Columbia Court of General Sessions. He denies all other allegations 
of Paragraph 4. 

5. He admits advising Mr. Wender that the police officers had 
abused, cursed and humiliated him, with resultant mental and physical 
ill effect. He admits that in the course of his recitation of the facts 
surrounding his arrest, he told Mr. Wender that one of the police offi- 
cers at some stage had asked him if he wanted the ticket fixed, but de- 
nies stating that they had attempted to extort money from him. He de- 


nies filing formal charges against the police officers, but-admits that 
he sought and obtained the attention of a representative of the D.C. 
Commissioners with respect to the circumstances of his arrest and the 
conduct of the police officers on April 29, 1963, and so advised Mr. 
Wender. Defendant admits turning over to the Plaintiff a letter dated 
July 2, 1963 which he had received from J. Hampton Baumgartner, Jr. 


All other allegations of Paragraph 5 of the Complaint are denied. 

6. Defendant is without sufficient information to either admit 
or deny the allegations as to the activities of the Plaintiff in his alleged 
investigation of this matter. He avers, however, that the only purpose 
for which Plaintiff was retained was to represent him in the Court hear- 
ing on the two minor charges, namely, backing auto without caution, and 
disorderly conduct. Any contact that plaintiff may have had with the 
D. C. Commissioners or their representatives relative to the complaint 
which Defendant had made about the police officers was entirely unau- 
thorized by the Defendant and without his knowledge or consent. He em- 
phatically denies that he gave approval to the Plaintiff 's letter of July 11, 
1963 (Plaintiff's Exhibit 2), and in fact states that he did not see a copy 
of it, and was not aware of its existence until after it had been sent. All 
other allegations of Paragraph 6 are denied. 

7. Defendant admits that the charges were dismissed and that his 
collateral was refunded. Defendant further admits that after dismissal 
of charges, he thanked Mr. Wender for his services. He was not aware 
at that time that Mr. Wender had injected himself into the complaint 
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against the police officers and had written an unauthorized letter to the 
Commissioners reflecting adversely on Defendant and exposing him to 
possible civil liability. At the time of refund of his collateral, Defend- 
ant gave to Mr. Wender a signed blank check and authorized him to fill 
it in, in an amount sufficient to cover both his fee for services rendered 
and a donation of $20.00 to the Police Boys Club, as suggested by Mr. 
Wender. Defendant acknowledges receipt of demand for additional 
$500.00, and suit subsequent to his refusal to pay same. ! 

8. Defendant admits authorship of the letter marked Exhibit 4 
and receipt of the letter marked Exhibit 5. He denies every other alle- 
gation contained in Paragraph 8. 

9.-10. Defendant denies all the allegations of Paragrants 9 and 
10 of the Complaint. 

11. Defendant is not required to answer Paragraph 11. 

12. Defendant planned to attend the meeting of Argo Lodge on Octo- 
ber 13, 1963 because for several weeks prior thereto Mr. Wender or 
someone from his office had been constantly calling Defendant's home 
about the payment of the additional $500.00 which Mr. Wender was de- 
manding. These calls were coming almost daily and the only person who 
could answer them was Defendant's wife, who was ill and under a doctor's 
care and had been advised to get plenty of rest at home. Defendant hoped 
to meet with Mr. Wender on an informal basis to persuade him to cease 
this high pressure tactic which was harmful to his wife's physical and 
mental well-being. Defendant is without sufficient knowledge or informa~ 
tion to admit or deny the allegations asserting that various people at the 
meeting were clients of Mr. Wender's, or of Wender & Fink, or long- 
standing friends and fraternal associates of Mr. Wender. ! 

13. Defendant admits speaking at this meeting. He denies uttering 
any false or defamatory remarks concerning the Plaintiff and denies ut- 
tering the quoted remarks contain[ed] in Paragraph 13. All other allega- 
tions [t]herein are denied. He avers that the purpose of his talk was to 


induce the members of the Lodge to intercede for him with Mr. Wender, 
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particularly in the matter of ceasing the continual telephone calls which 
were adversely affecting his wife's health. 

14, 15,16 & 17. Defendant denies all the allegations of Para- 
graphs 14, 15, 16 and 17. 

18. Defendant is not required to answer the allegations of Para- 
graph 18. 

19. Defendant admits showing Mrs. Prawde a copy of his letter 
to the Plaintiff dated August 17, 1963 and a copy of Mr. Wender's reply, 
but avers that this was at her request and denies all other allegations of 


Paragraph 19 of the Complaint. 

20 - 22. Defendant denies all of the allegations of Paragraphs 20 
through 22 of the Complaint. 

23. Defendant is not required to answer the allegations of Para- 


graph 23. 


24. Defendant denies slandering the Plaintiff during any telephone 
conversation with Mrs. Prawde on October 17, 1963. 
25, 26 & 27. Defendant denies all allegations of Paragraphs 25, 
26 and 27. 
WHEREFORE, Defendant prays that the Complaint against him be 
dismissed. 
COLLINS AND FINNEY 


By /s/ Dennis Collins 
Attorneys for Defendant 
1038 Shoreham Building 


COUNTERCLAIM 
(Compensatory and Punitive Damages) 

1. In July of 1963, Defendant and Counterclaimant sought and 
obtained the individual services of Harry S. Wender to represent him by 
defending two minor criminal charges then pending against the Counter- 
claimant in the Criminal Division of the District of Columbia Court of 
General Sessions. The charges had arisen out of an alleged automobile 
accident in the 1300-block of Eye St., N.W., in the District of Columbia 
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around noon of April 29, 1963. Counterclaimant had been charged with 
backing without caution and disorderly conduct, and had posted collat- 
eral of $20.00 in order to stand trial for these offenses. | 

2. At the time that these two charges were made, the police offi- 


cers had engaged in certain conduct which Counterclaimant deemed it 
his duty to call to the attention of the D. C. Commissioners. It was his 
intention to seek a hearing on this conduct. This matter was entirely 
separate and distinct from the two charges which Counterclaimant re- 
tained Mr. Wender to defend. At no time was Mr. Wender authorized or 
requested to participate either individually or on Counterclaimant's be- 
half in this complaint against the police officers. Nevertheless, without 
the Counterclaimant's knowledge or consent, and in fact directly con- 
trary to his wishes, Mr. Wender wrote a letter to the Honorable Walter 
N. Tobriner, President of the District of Columbia Board of Commis - 
sioners, stating that he had been authorized by the Counterclaimant to 
say that earlier statements of the Counterclaimant arose from a mis- 
understanding and that he had no grievance or complaint against the 
police officers at this time. This letter was never signed by the Coun- 
terclaimant; in fact a copy was not even shown to him until after it had 
been mailed. In preparing and sending this letter without the Counter- 
claimant's permission or approval, Mr. Wender flagrantly exceeded his 
authority in the matter. | 

3. By sending the aforesaid letter with carbon copies to various 
police officers and to the Assistant Corporation Counsel for the Dis~- 
trict of Columbia, Mr. Wender caused the Counterclaimant great em - 
barrassment and humiliation and subjected him to public ridicule, ha- 
tred and contempt. The letter was damaging to Mr. Hamburger's repu- 
tation as a man of honesty and integrity and it made him vulnerable to 
liability in a subsequent civil suit filed by the two police officers. 

4. Mr. Wender's actions were far in excess of his authority and 
performed solely to ingratiate himself with various public officials at 
the expense of the Counterclaimant's feelings and reputation. His 
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conduct was malicious, and in reckless and wilful disregard of the per- 
sonal rights of the Counterclaimant. 

WHEREFORE, Defendant and Counterclaimant prays as follows: 

1. That he be awarded judgment against Mr. Harry S. Wender 
in the sum of $100,000.00 compensatory damages and $100,000.00 puni- 
tive damages; 

2. And for such other and further relief as to the Court may 
seem just and proper. 

COLLINS AND FINNEY 


By /s/ Dennis Collins 
Attorneys for Defendant and Coun- 


ter Claimant 
* * 


JURY DEMAND 


Defendant and Counterclaimant demands a trial by jury of all is- 
sues of fact herein. 
/s/ Dennis Collins 


[Certificate of Service] 


[Filed July 27, 1966] 
ORDER 


Upon consideration of the motion for reconsideration of denial of 
defendant's motion for judgment on the pleadings filed herein 7-20-66, 
it is this 27th day of July, 1966, 

ORDERED that the said motion be, and the same hereby is denied. 

ROBERT M. STEARNS, CLARK 


By /s/ Sheila M. Hagen 
Deputy Clerk 


EDWARD M. CURRAN 
PRESIDING JUDGE 


[Filed May 24, 1967] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
HARRY S. WENDER, 
Plaintiff, | 
v. : Civil No. 2949-63 


SALLY HAMBURGER, Executrix of Est. of. : 
MORRIS L. HAMBURGER, 


Defendant. _ 


Memorandum to the Clerk 


Plaintiff's motion to dismiss the counter -claim is granted, and 
the Court, taking judicial notice of the pleadings as a whole, dismisses 
also the plaintiff's complaint, because an action for libel and slander 
does not survive. Shearer v. Bakery and Confectionery Worker's In- 
ternational Union of America, 294 F.2d 235; 111 US. App. D. 2 39 
(1961). 

The Court has read the case of Soroka et al. v. Beloff, 93 F.Supp. 
642 (1950). This is no longer law in this jurisdiction, if it ever was. 
Apart from that, it will appear that what is sauce for the goose is sauce 
for the gander, because in his motion for leave to file motion to advance 
for pretrial and trial, filed February 18, 1965, the plaintiff himself, 
through counsel, agrees in paragraph 5 of said motion, that the “action 
for libel will not survive his death" [that of defendant]. While certainly 
this is not conclusive but merely an expression of opinion of counsel, 
the Court concludes in this case that the opinion is a correct one and so, 
therefore, the cause as indicated above is dismissed. | 


/s/ Matthew F. McGuire 
United States District Judge 


May 24, 1967 


[Filed June 16, 1967] 
NOTICE OF APPEAL 


Notice is hereby given this 16th day of June, 1967, that the Plain- 
tiff, Harry S. Wender, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the Order of this Court en- 
tered on the 31st day of May, 1967 only insofar as it dismisses with 
prejudice the Complaint of the Plaintiff, Harry S. Wender against the 
substituted Defendant, Sally Hamburger, Executrix of the Estate of 


Morris L. Hamburger, deceased. 


/s/ Alvin L. Newmyer, Sr. /s/ Jules Fink 
Farragut Building 2026 Eye Street, N.W. 
900 - 17th Street, N. W. Washington, D. C. 20006 
Washington, D. C. 20006 FEderal 7-7700 
296-6600 Attorneys for Plaintiff 


[Certificate of Service] 


CASILLAS PRESS, INC. 
1000 Connecticut Avenue Building 
1717 K Street, N. W. 


HARRY. S. WENDER, 


Weis 


SALLY HAMBURGER. 
‘Executrix of the Estate of: i 
MORRIS L. HAMBURGER, deceased, 


Appeal from the United: States. District ‘Court 
for the: District of: £Colvmbia. x 


(i) 


STATEMENT OF QUESTION PRESENTED 


The sole question presented is correctly stated by the 


appellant. 


INDEX 


STATEMENT OF QUESTION PRESENTED 
COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 

ARGUMENT: 


I. Actions for Libel and Slander Did Not Survive 
At Common Law and Only Survive Where the 
Legislature Has Clearly So Provided By Statute . 


Neither the Wording of the Statute Nor the 
Judicial Interpretation Rendered By This Court 
Supports Appellant’s Claim That His Cause Sur- 
vives the Death of the Defendant : 


If the Wording of the Statute Leaves Any Doubt 
As To the Congressional Intent, the Legislative 
History Resolves All Such Doubts aca nae 
pellant . : 

CONCLUSION 
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Hnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,158 


HARRY S. WENDER, 


Vv. 


SALLY HAMBURGER, 
Executrix of the Estate of 
MORRIS L. HAMBURGER, deceased, 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellee submits that the only “facts material to the consideration of the ques- 
tion presented” required by Rule 17(b)(5) of this Court are that Plaintiff filed a Com- 
plaint in four counts of libel and slander, that Defendant denied all allegations of libel 
or slander and that Defendant died while this suit was pending trial in the District 


Court. The specific allegations are immaterial because nonc has been admitted or 


judicially determined. 


SUMMARY OF ARGUMENT 


It is uncontested that at common law actions for libel or slander abated upon 
the death of either party. This is a matter of substantive law concerning the very life 


and existence of a cause of action; it is not a procedural matter. 


Until 1948, all tort! actions in the District of Columbia abated upon the death 
of either party in accordance with common law. Since then, certain statutory changes 
have decreed the survival of tort actions for personal injury, but no statutory enact- 
ment has provided for the survival of causes of action based on libel or slander. There 
can be no survival of this action in the absence of express Congressional intent to ac- 


complish that end. 


The Congressional intent regarding the 1948 enactment and the 1963 amend- 
ment is clearly stated in the respective legislative histories, which demonstrate a delib- 
erate purpose to prohibit the application of the survival statute to causes of action for 
libel, slander, breach of promise, alienation of affections, etc. Appellant is limited to 


what the legislature has allowed him for a remedy. Upon the death of the original 


Defendant, he was left with no cause of action. 


ARGUMENT 


|. Actions for Libel and Slander Did Not Survive At Common 
Law and Only Survive Where the Legislature Has Clearly So 
Provided By Statute. 


The authorities are unanimous in holding that actions or causes of action for 
slander or libel abate on the death of a party unless they are within a statute specifi- 
cally providing for survival. See 1 C.J.S. Abatement and Revival, $145d; 1 Am. Jur. 2d 


| 
| 
Abatement, Survival and Revival, 896. Thus, at the outset, Appellant is faced with 
the burden of proving the existence of a cause which did not exist at common law. 
In reviewing the statutory enactments made by Congress in derogation of the com- 
mon law, it must be remembered that “The Courts have consistently held legislation 
derogative of the common law accountable to an exactness of expression, and have 
not allowed the effects of such legislation to be extended beyond the necessary and 
unavoidable meaning of its terms. The presumption runs against such innovation.” 
Scharfield v. Richardson, 76 U. S. App. D. C. 378, 133 F.2d 340 (1942). Appellee 
will show that no legislative purpose to create this right which did not exist at com- 


mon law can be inferred from the plain language of the statute and amendments there- 


to, from judicial construction and interpretation of that statute, or from the hearings 
| 


and writings explaining the legislative history which preceded the statute. 


Neither the Wording of the Statute Nor the Judicial 
Interpretation Rendered By This Court Supports Ap- 
pellant’s Claim That His Cause Survives the Death of 
the Defendant. 


acdc 


Appellant appears to concede that at least up until the amendment of Decem- 
ber 23, 1963 the law in this jurisdiction as regards abatement and survival of actions 
for libel and slander was the same as at common law; that is, the action abated upon 
the death of either original party. The entire wording of this prior statute i set out 
at page 3 of Appellant’s brief. The pertinent language is “. . . in tort actions, the 
said right of action shall be limited to damages for physical injury except for pain and 
suffering resulting therefrom.” On its face this language creates no survival for libel 
and slander actions. “Right of action” is a clear and unambiguous phrase and when 
the statute limits rights of action to damages for physical injury, it cannot be held to 
have created a right of action for damages not for physical injury but to the ieepute: 


tion. 


This was the clear holding of this Court in the case of Shearer v. Bakery and Con- 
fectionery Workers’ International Union of America, 294 F.2d 235, 111 U.S. App. D. C. 
39 (1961), which is the only appellate case in this jurisdiction specifically construing 
Title 12, Sec. 101 of the D. C. Code prior to the 1963 amendment. It is also the only 
case in which those judges who were called upon to construe the statute had the benefit 
of the full legislative history. In the District Court, Judge McGarraghy held that under 
the statute libel and slander actions still abated on the death of either party, and this 
Court unanimously affirmed him. Soroka v. Beloff, 93 F. Supp. 642 (D.C. D.C. 1950), 
which held directly contra, was specifically argued to both Courts and specifically over- 
ruled. Judge Holtzoff’s opinion while admittedly erudite, was patently erroneous, un- 


doubtedly largely due to the fact that the legislative history was not presented to him. 


This history will be dealt with more fully in the following section, but it is clear 
at this point that the common law regarding abatement of libel and slander actions upon 
the death of either party was unchanged by statute or decision through the time of the 
Shearer decision. Appellant now contends, in sharp contradiction of statements in his 
earlier pleadings, that Shearer is inapplicable to this case because of a 1963 amendment 
to the D. C. Code inserting the three words “for personal injuries” into the second para- 
graph of the section. Appellee urges that these three words are incapable of creating a 
cause, or even of creating a remedial procedure, directly contrary to the common law, 
the prior statute, and the case law enunciated by this Court. The stated purpose of these 
words was to clarify the section, not to alter it or enlarge it. While Appellant tries to say 


Shearer is now inapplicable because he can’t escape its effect, what he is really saying is 
that this three-word insert, which doesn’t even mention libel or slander, has the effect of 


directly reversing Shearer and rendering it a nullity, thereby creating an action in this 
jurisdiction which has never previously existed either at common law or by virtue of stat- 


utory enactment or judicial decision. 


Ill. If the Wording of the Statute Leaves Any Doubt As To 
the Congressional Intent, the Legislative History Resolves - 


All Such Doubts Against Appellant. 

We have seen now that Appellant is attempting to create a survival of his action 
for libel and slander from statutory language that does not mention libel or slander or 
any action for personal security. He suggests that this has been donc by inference, by 
something which he feels must be implied from the insertion of those threc little words 


“for personal injuries” into the Act. 


It is hard to reconcile such a claim with Appellant’s following assertion that the 


legislative history is irrelevant. Let us examine how these words got into, the Act. 


The amendment upon which Appellant now relies became effective on January 
1, 1964 as part of general recodification of all of Part Il of the D. C. Code encompassing 
Titles 11 — 17. While Appellant contends this recodification gave him a right which he 
never previously enjoyed, the report of the House Committee is directly contra. The fol- 


lowing language is quoted from the report of the House Committee on the J udiciary, 


House of Representatives Report No. 377, 88th Congress, 1st Session (1963) at page 2 


of the Report: 


“Purpose of Enactment 


“The purpose of this bill is to revise, codify, and enact 
Part II of the District of Columbia Code. 


“This bill constitutes one phase of the comprehensive 
program of the Committee on the Judiciary to revise and 
enact, without substantive change, all the titles of the 
United States Code and the District of Columbia Code. 
(Emphasis added) 


“ 


. The purpose of this enactment is not to change 
substantive law, but to put that law in a form that will be 
more useful and understandable.” 


Senate Report No. 743, 88th Congress, 1st Session (1963) is to the same effect. 
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Is not Appellant asking for a change in substantive law, giving him a right he ad- 
mits he didn’t have before, a change obviously never intended by the legislature? Ap- 
pellant urges that to refuse his plea is to label this amendment a redundancy, a product 
of inexperienced and careless draftsmanship. Appellant can call it what he wishes, but 


don’t make it new law! That it cannot be. 


This Court has already ruled that no part of the 1963 codification can have the 
effect of creating or reviving a right or a procedure which did not exist prior to its enact- 
ment. See United States v. Wallace & Tiernan, Inc., 121 U. S. App. D. C. 245, 349 F.2d 
222 (1965). This case dealt with a procedural matter, the authority to summon addition- 
al grand juries, and this Court held that the revisers of the statute even by the most explic- 
it language could not overturn the existing law (as reflected in the Federal Rules of Crimi- 


nal Procedure) without apprising Congress of their intent to work such a change. 


The revision notes themselves state “The second sentence of this section is rewrit- 
ten from a clause of section 12-101 of D. C. Code, 1961 ed.,. . . in order to clarify 
the meaning of that provision.” The Shearer case construed that provision on February 
9, 1961. The amendment’s sole purpose was to clarify Shearer, not reverse it. Appellant 
has shown no attempt on the part of the revisers to “apprise Congress” of any intent to 


change the existing law regarding the survival of actions for libel or slander. 


Since those “three little words” could not have given Appellant that which he did 
not have before they came into being, it might be useful to briefly set forth some of the 
legislative history of the 1948 Act, which provided the basis for the ruling of Judge Mc- 
Garraghy and this Court in the Shearer case. To be sure, the statute does not specifically 
mention libel or slander by name but, as noted earlicr, provides that in tort actions, the 


said right of action shall be limited to damages for physical injury except for pain and 


suffering. Physical injury, of course, is not an element of a libel or slander case. 


The drafters of the Act did make the distinction which Appellant has denominated 
as tort actions for personal injury and tort actions for personal security. The following 
quote is from the minutes of the meeting of the District of Columbia Committee of the 
United States Senate, June 24, 1947: 


“The last bill to be presented by the Sub-committee on 
the Judiciary was S. 1442, ‘A bill to amend secs. 235 and 
327 of the Code of Laws for the District of Columbia.’ 
This is known as the ‘Survival of Actions’ bill and its pur- 
pose is to permit the survivorship of a cause of action for 
personal injuries to run both in favor of and against the 
estate of the decedent who in his lifetime caused or re- 
ceived such personal injuries. The bill as drafted limits 
survivorship to personal injury only, and does not include 
cases of slander, breach of promise, or alienation of affec- 
tions. This bill is also recommended by the District Bar 
Association. There being no objection to this legislation, 
upon motion duly made and seconded, it was unanimous- 
ly voted to report favorably S. 1442 without amendment. 


“Present at the meeting were Senator Buck, Chairman; 
Senators Holland, Sparkman, Cain, Capper, Kem and 
Umstead. Also present was Mr. James R. Kirkland, Coun- 
sel.” 


The names of those present are included because just three days later Mr. Kirkland, 


who later became a distinguished judge of the United States District Court for the District 
of Columbia, had occasion to write a letter explaining the proposed Act to Mr. Howard 
M. Starling, Manager of the Washington Office of the Association of Casualty and Surety 


Executives. Pertinent portions of his letter are as follows: 


“Your letter of June 24, 1947, addressed to Honorable 
C. Douglas Buck, on the subject of your opposition to S. 
1442. . . has been referred to me for reply. 


“You are advised that this particular measure was spon- 
sored by the Bar Association of the District of Columbia, 
and was the subject of three separate hearings. 


“The words ‘the said right of action shall be limited to 
damages for physical injury and pain and suffering result- 
ing therefrom’ were deliberately employed to compensate 
for long sickness, pain and suffering of the deceased be- 
fore his demise. . . . A concerted effort was made that 
no impersonal injuries resulting from cause of action for 


liability growing out of liabel (sic) or slander, alienation 
of affections, or breach of promise, should survive. 


“ 


/s/_ James R. Kirkland” 


(It should be noted here that the provision allowing damages for pain and suffer- 


ing was stricken in debate on the House floor, but no other changes were made.) 


Thus, the history affirms that the Act intended no change in the common law 


regarding abatement of libel and slander actions. 


CONCLUSION 


At common law all tort actions abated upon the death of either party. Section 


12-101 of the D. C. Code enacted in 1948 provided for survival of actions involving phys- 


ical injury but did not alter the common law regarding libel and slander. That this is true 
was made conclusive by the decision of this Court in the Shearer case. The “three little 
word” amendment of 1963 was neither intended to change existing law nor could it have 


the power to do so as prayed for by Appellant. 


The order of Judge McGuire correctly states the law in the District of Columbia 
and should be affirmed. 
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